As to the amount of the penalty to be assessed  in this  case,   I find
that this  area was not  an area that was  in regular use.     The history of
respondent's prior violations  is such that  the penalty should be" neither
increased or decreased,  but  that they had a prior berm violation which was
not  refuted.    The gravity of the violation is  serious  as  shown by the  fact
that  the  two employees  in the  truck were  injured with  one  sustaining a
broken arm.    Based upon the six criteria,   four of which were  stipulated  to,
I find a penalty of $750.00 is  appropriate.

ORDER

It  is ORDERED that  the bench decision rendered  in Docket Noa.   WEST
81-17-M,  WEST 80-474-M and WEST 80-360-M is hereby affirmed.

It  is ORDERED that  the Citation No.  576222 issued  in Docket No.  WEST
80-360-M is hereby vacated.

It  is ORDERED that respondent  pay the  penalty in the  amount  of $195.00
for Citation No.  577414 and  the penalty in  the  amount  of $750.00  for
Citation No.  576220 totaling $945.00 within thirty (30)  days of the date of
this decision.

Administrative Law Judge
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1090"Not  necessarily,   I can't   say as I did or didn't,
